
 

 

 
3 June 2009 
 
CAPI Act Review 
The Director General 
Ministry for Police 
Level 13 
201 Elizabeth Street 
SYDNEY NSW 2000 
 
 
Dear Director General 
 
CAPI Act Review 
 
The Australian Collectors and Debt Purchasers Association (ACDBA), formerly the Australian 
Collectors Association, welcomes the opportunity to respond to the Commercial Agents and Private 
Inquiry Agents (CAPI) Act Review (the Review) recommendations.  
 
We strongly support the Review’s recommendation to work towards harmonisation of industry 
regulation.  The commitment is timely as the proposed capture of the consumer credit collections 
industry by the National Consumer Credit Protection Bill licensing regime further complicates our 
regulatory obligations.   
 
While we agree with the majority of the Review’s recommendations, we recommend a development 
approach which prioritises harmonisation agreement over the implementation of the proposed 
Commercial Agents Act (CAA).  Many of the Review’s recommendations can be implemented within the 
existing regime pending the outcome of harmonisation discussions. 
 
This approach will allow NSW to develop nationally agreed legislation that can provide the national 
regulatory template.  It avoids the prospect of future regulatory amendments to the proposed CAA to 
meet the agreed national position on industry regulation.  It also allows NSW to deal immediately with 
the most adverse impacts of the CAPI legislation. 
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The ACDBA is committed to achieving consistent, and relevant, regulation across all jurisdictions to 
promote competition and to ensure stakeholder and public confidence in the debt collection industry.  
We strongly support the Government’s commitment to work with Western Australia to achieve this aim. 
 
We look forward to working further with the Ministry and other stakeholders to implement many of the 
Review’s recommendations as expeditiously as possible and in the development of nationally consistent 
regulation. 
 
Please find attached our responses to the Review’s recommendations. 
 
Yours faithfully 
 
 
 
Alan Harries 
Executive Director 
 
E: akh@acdba.com
 

mailto:akh@acdba.com
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l c
en

tre
 e

nv
iro

nm
en

t o
ve

r t
he

 sm
al

l b
us

in
es

s o
pe

ra
to

r. 
 W

e 
re

co
m

m
en

d 
th

e 
M

in
is

try
 e

xt
en

d 
th

e 
ex

em
pt

io
n 

fr
om

 o
pe

ra
to

r l
ic

en
si

ng
 re

qu
ire

m
en

ts
 to

 a
ll 

co
lle

ct
or

s w
ho

 e
ng

ag
e 

in
 c

ol
le

ct
io

ns
 c

al
l o

nl
y,

 
re

ga
rd

le
ss

 o
f w

or
k 

en
vi

ro
nm

en
t 

 W
e 

pa
rti

al
ly

 s
up

po
rt 

a 
C

od
e 

of
 C

on
du

ct
, 

bu
t 

no
t 

m
an

da
tin

g 
th

e 
A

SI
C

/A
C

C
C

 G
ui

de
lin

es
. 

 A
ny

 C
od

e 
of

 C
on

du
ct

 m
us

t 
be

 c
on

si
st

en
t 

ac
ro

ss
 

ju
ris

di
ct

io
ns

, p
ar

tic
ul

ar
ly

 a
s 

Q
ue

en
sl

an
d 

al
re

ad
y 

ha
s 

a 
C

od
e 

un
de

r 
th

e 
PA

M
D

 A
ct

.  
W

e 
al

so
 b

el
ie

ve
 f

ur
th

er
 c

on
si

de
ra

tio
n 

sh
ou

ld
 b

e 
gi

ve
n 

to
 th

e 
ex

pe
ct

ed
 b

en
ef

its
 o

f a
 m

an
da

te
d 

C
od

e 
of

 C
on

du
ct

 a
s o

pp
os

ed
 to

 a
 v

ol
un

ta
ry

 o
ne

. 
 W

e 
di

sa
gr

ee
 w

ith
 m

an
da

tin
g 

th
e 

A
SI

C
/A

C
C

C
 G

ui
de

lin
es

 a
s 

th
e 

C
od

e 
of

 C
on

du
ct

.  
G

ui
de

lin
es

 a
re

 s
im

pl
y 

th
at

 s
o 

sh
ou

ld
 n

ot
 b

e 
m

ad
e 

ab
so

lu
te

s 
by

 
le

gi
sl

at
io

n.
  A

 m
an

da
to

ry
 C

od
e 

of
 C

on
du

ct
 sh

ou
ld

 b
e 

br
oa

de
r i

n 
co

nt
en

t a
nd

 m
us

t b
e 

de
ve

lo
pe

d 
in

 c
on

su
lta

tio
n 

w
ith

 st
ak

eh
ol

de
rs

. 
 Th

e 
A

C
D

B
A

 h
as

 a
lre

ad
y 

m
ad

e 
a 

pu
bl

ic
 c

om
m

itm
en

t t
o 

th
e 

de
ve

lo
pm

en
t o

f a
 v

ol
un

ta
ry

 C
od

e 
of

 C
on

du
ct

.  
W

e 
in

te
nd

 th
e 

C
od

e 
of

 C
on

du
ct

 to
 b

e 
re

gi
st

er
ed

 w
ith

 A
SI

C
 a

nd
 th

e 
A

C
C

C
 u

nd
er

 th
e 

m
os

t a
pp

ro
pr

ia
te

 le
gi

sl
at

io
n 

in
st

ru
m

en
t. 

 C
on

su
lta

tio
ns

 w
ith

 st
ak

eh
ol

de
rs

, i
nc

lu
di

ng
 th

e 
A

C
C

C
, h

av
e 

co
m

m
en

ce
d.

  T
he

 A
C

C
C

’s
 C

od
e 

D
ev

el
op

m
en

t U
ni

t h
as

 in
di

ca
te

d 
th

e 
de

ve
lo

pm
en

t o
f a

 C
od

e 
of

 C
on

du
ct

 g
en

er
al

ly
 ta

ke
 6

 to
 1

2 
m

on
th

s 
to

 a
ch

ie
ve

 
st

ak
eh

ol
de

r a
gr

ee
m

en
t. 

 G
iv

en
 o

ur
 c

om
m

itm
en

t t
o 

a 
C

od
e 

of
 C

on
du

ct
 w

e 
w

ou
ld

 b
e 

pl
ea

se
d 

to
 w

or
k 

w
ith

 th
e 

M
in

is
try

 a
nd

/o
r 

O
FT

 a
nd

 o
th

er
 s

ta
ke

ho
ld

er
s 

to
 d

ev
el

op
 a

n 
ap

pr
op

ria
te

 C
od

e 
of

 C
od

e 
fo

r t
he

 in
du

st
ry

.  
 W

e 
re

co
m

m
en

d 
th

e 
M

in
is

try
 c

on
su

lt 
st

ak
eh

ol
de

rs
 a

bo
ut

 th
e 

be
ne

fit
s o

f a
 C

od
e 

of
 C

on
du

ct
 in

 th
e 

ha
rm

on
is

at
io

n 
co

nt
ex

t. 
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A
us

tra
lia

n 
C

ol
le

ct
or

s a
nd

 D
eb

t B
uy

er
s A

ss
oc

ia
tio

n 
– 

R
es

po
ns

es
 to

 th
e 

C
A

PI
 A

ct
 R

ev
ie

w
 R

ec
om

m
en

da
tio

ns
 

 3.
3 

O
pp

os
ed

 R
ec

om
m

en
da

tio
ns

 
Th

e 
re

co
m

m
en

da
tio

ns
 to

 w
hi

ch
 w

e 
m

os
t s

tro
ng

ly
 o

bj
ec

t a
re

: 
• 

C
on

tin
ua

tio
n 

of
 a

 li
ce

ns
in

g 
re

gi
m

e 
w

he
re

 th
er

e 
is

 n
o 

m
ar

ke
t d

et
rim

en
t t

o 
ju

st
ify

 it
 

• 
A

pp
lic

at
io

n 
of

 th
e 

lic
en

si
ng

 re
gi

m
e 

to
 d

eb
t b

uy
er

s o
f c

on
su

m
er

 d
eb

t 
• 

Pa
pe

r l
ic

en
ce

s 
• 

A
 li

ce
nc

e 
be

 ta
ke

n 
to

 b
e 

re
je

ct
ed

 if
 n

ot
 a

pp
ro

ve
d 

w
ith

in
 6

0 
da

ys
  

 W
e 

ar
e 

di
sa

pp
oi

nt
ed

 th
e 

M
in

is
try

 re
co

m
m

en
ds

 th
e 

co
nt

in
ua

tio
n 

of
 th

e 
lic

en
si

ng
 re

gi
m

e.
  I

t p
ro

vi
de

s n
o 

ju
st

ifi
ca

tio
n 

fo
r t

hi
s v

ie
w

.  
A

s w
e 

po
in

te
d 

ou
t i

n 
ou

r s
ub

m
is

si
on

 to
 th

e 
R

ev
ie

w
, l

ic
en

si
ng

 is
 o

nl
y 

ap
pr

op
ria

te
 w

he
re

 th
er

e 
is

 si
gn

ifi
ca

nt
 m

ar
ke

t f
ai

lu
re

.  
O

th
er

 ju
ris

di
ct

io
ns

 w
hi

ch
 h

av
e 

re
gi

st
ra

tio
n,

 o
r l

es
se

r r
eg

ul
at

or
y,

 re
gi

m
es

 d
o 

no
t d

em
on

st
ra

te
 m

ar
ke

t f
ai

lu
re

 o
r i

nc
re

as
ed

 re
gu

la
to

r e
nf

or
ce

m
en

t a
ct

io
n.

   
C

on
se

qu
en

tly
, g

ro
un

ds
 

ju
st

ify
in

g 
a 

lic
en

si
ng

 re
gi

m
e 

ar
e 

no
t e

vi
de

nt
.  

 W
e 

al
so

 d
o 

no
t s

up
po

rt 
th

e 
ap

pl
ic

at
io

n 
of

 th
e 

lic
en

si
ng

/re
gi

st
ra

tio
n 

re
gi

m
e 

to
 d

eb
t b

uy
er

s o
f c

on
su

m
er

 d
eb

t (
re

co
m

m
en

da
tio

n 
15

). 
 D

eb
t b

uy
er

s o
f 

co
ns

um
er

 d
eb

t w
ill

 b
e 

re
gu

la
te

d 
un

de
r t

he
 N

at
io

na
l C

on
su

m
er

 C
re

di
t P

ro
te

ct
io

n 
(N

C
C

P)
 A

ct
.  

C
on

se
qu

en
tly

, t
he

y 
w

ill
 b

e 
su

bj
ec

t t
o 

a 
ro

bu
st

 A
SI

C
 

lic
en

si
ng

 re
gi

m
e 

an
d 

sh
ou

ld
 n

ot
 b

e 
bu

rd
en

ed
 w

ith
 tw

o,
 o

r m
or

e,
 li

ce
ns

in
g 

re
gi

m
es

.  
Th

is
 is

 a
nt

i-c
om

pe
tit

iv
e 

an
d 

ad
ds

 n
ot

hi
ng

 in
 c

on
su

m
er

 
pr

ot
ec

tio
n.

 
 W

e 
re

co
m

m
en

d 
th

e 
M

in
is

try
 e

xe
m

pt
 d

eb
t p

ur
ch

as
er

s o
f c

on
su

m
er

 d
eb

t f
ro

m
 th

e 
C

A
PI

 A
ct

 a
nd

/o
r C

A
A

 a
s t

he
y 

w
ill

 b
e 

su
bj

ec
t t

o 
a 

na
tio

na
l 

lic
en

si
ng

 re
gi

m
e 

un
de

r t
he

 N
C

C
P 

A
ct

.  
(W

e 
ap

pr
ec

ia
te

 th
is

 d
ev

el
op

m
en

t w
as

 u
nk

no
w

n 
to

 th
e 

M
in

is
try

 w
he

n 
de

ve
lo

pi
ng

 it
s r

ec
om

m
en

da
tio

ns
.) 

 Ph
ot

og
ra

ph
ic

 id
en

tif
ic

at
io

n 
pr

ov
id

es
 d

eb
to

rs
 w

ith
 c

on
fid

en
ce

 in
 th

e 
id

en
tit

y 
an

d 
au

th
or

is
at

io
n 

of
 th

e 
co

m
m

er
ci

al
 a

ge
nt

.  
Pa

pe
r l

ic
en

ce
s c

an
 b

e 
ea

si
ly

 
fo

rg
ed

 a
nd

 d
o 

no
t c

on
ve

y 
th

e 
sa

m
e 

co
nf

id
en

ce
 o

r c
er

ta
in

ty
.  

W
e 

st
ro

ng
ly

 re
co

m
m

en
d 

ph
ot

og
ra

ph
ic

 id
en

tif
ic

at
io

n 
be

 re
ta

in
ed

, r
eg

ar
dl

es
s o

f c
os

t, 
to

 
pr

ov
id

e 
de

bt
or

s a
nd

 th
e 

in
du

st
ry

 w
ith

 c
on

fid
en

ce
 in

 th
e 

id
en

tit
y 

an
d 

au
th

or
ity

 o
f t

he
 a

ge
nt

. 
 It 

is
 c

om
pl

et
el

y 
un

ac
ce

pt
ab

le
 th

at
 a

 li
ce

nc
e 

be
 c

on
si

de
re

d 
re

je
ct

ed
 if

 n
ot

 a
pp

ro
ve

d 
w

ith
in

 6
0 

da
ys

.  
Th

is
 p

ro
po

si
tio

n 
re

w
ar

ds
/p

ro
te

ct
s 

th
e 

re
gu

la
to

r 
fo

r i
ts

 in
ef

fic
ie

nc
ie

s 
an

d,
 a

t t
he

 s
am

e 
tim

e,
 p

en
al

is
es

 th
e 

ap
pl

ic
an

t f
or

 th
e 

re
gu

la
to

r’
s 

in
ef

fic
ie

nc
ie

s. 
 In

 e
ff

ec
t, 

re
gu

la
to

r i
ne

ff
ic

ie
nc

y 
ca

n 
re

su
lt 

in
 a

 
bu

si
ne

ss
 b

ei
ng

 u
na

bl
e 

to
 tr

ad
e.

  T
hi

s 
is

 c
om

pl
et

el
y 

un
ac

ce
pt

ab
le

.  
If

 th
e 

re
gu

la
to

r c
an

no
t a

pp
ro

ve
 th

e 
lic

en
ce

 w
ith

in
 6

0 
da

ys
, t

he
 a

pp
lic

an
t m

us
t b

e 
en

tit
le

d 
to

 c
on

si
de

r i
t a

pp
ro

ve
d 

an
d 

to
 c

on
tin

ue
 tr

ad
in

g 
un

til
 a

dv
is

ed
 o

th
er

w
is

e.
 

 W
hi

le
 w

e 
ar

e 
op

po
se

d 
to

 so
m

e 
of

 th
e 

ot
he

r r
eg

ul
at

io
ns

, w
e 

ha
ve

 a
dd

re
ss

ed
 o

ur
 c

on
ce

rn
s i

n 
th

e 
ta

bl
e 

be
lo

w
 w

hi
ch

 su
m

m
ar

is
es

 o
ur

 p
os

iti
on

 o
n 

al
l 

re
co

m
m

en
da

tio
ns
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A
us

tra
lia

n 
C

ol
le

ct
or

s a
nd

 D
eb

t B
uy

er
s A

ss
oc

ia
tio

n 
– 

R
es

po
ns

es
 to

 th
e 

C
A

PI
 A

ct
 R

ev
ie

w
 R

ec
om

m
en

da
tio

ns
 

 4.
 

C
A

PI
 R

ev
ie

w
 R

ec
om

m
en

da
tio

ns
 –

 A
C

D
B

A
 P

os
iti

on
 S

um
m

ar
y 

O
ur

 p
os

iti
on

 o
n 

al
l t

he
 R

ev
ie

w
 re

co
m

m
en

da
tio

ns
 is

 su
m

m
ar

is
ed

 in
 th

e 
ta

bl
e 

be
lo

w
. 

 W
e 

ap
pr

ec
ia

te
 s

ev
er

al
 o

f 
th

es
e 

re
co

m
m

en
da

tio
ns

 a
re

 y
et

 to
 b

e 
fin

al
is

ed
, a

s 
in

di
ca

te
d 

by
 th

e 
hi

gh
lig

ht
ed

 c
om

m
en

ts
.  

W
he

re
 th

er
e 

is
 a

n 
in

di
ca

tio
n 

re
co

m
m

en
da

tio
ns

 m
ay

 b
e 

w
ith

dr
aw

, 
w

e 
ha

ve
 p

ro
vi

de
d 

ou
r 

vi
ew

 o
n 

bo
th

 t
he

 r
ec

om
m

en
da

tio
n 

as
 i

t 
cu

rr
en

tly
 s

ta
nd

s 
an

d 
th

e 
im

pl
ic

at
io

ns
 i

f 
w

ith
dr

aw
n.

 
  R

ec
om

m
en

da
tio

n 
N

o.
 

R
ec

om
m

en
da

tio
n 

A
C

D
B

A
 R

es
po

ns
e 

1 
Th

at
 

N
SW

, 
po

ss
ib

ly
 

in
 

co
nj

un
ct

io
n 

w
ith

 
W

es
te

rn
 

A
us

tra
lia

, a
ct

iv
el

y 
pu

rs
ue

 n
at

io
na

lly
 c

on
si

st
en

t l
ic

en
si

ng
 

re
gi

m
es

 
fo

r 
bo

th
 

co
m

m
er

ci
al

 
ag

en
ts

 
an

d 
pr

iv
at

e 
in

ve
st

ig
at

or
s 

th
ro

ug
h 

th
e 

M
in

is
te

ria
l 

C
ou

nc
ils

 
an

d 
C

O
A

G
.  

 

St
ro

ng
ly

 a
gr

ee
 

2 
Th

at
 t

he
 C

A
PI

 A
ct

 b
e 

ab
ol

is
he

d 
an

d 
re

pl
ac

ed
 w

ith
 t

he
 

C
om

m
er

ci
al

 A
ge

nt
s 

Ac
t 

to
 r

eg
ul

at
e 

co
m

m
er

ci
al

 a
ge

nt
s, 

an
d 

th
at

 
th

e 
ne

w
 

A
ct

 
in

co
rp

or
at

e 
th

e 
re

le
va

nt
 

re
co

m
m

en
da

tio
ns

 d
is

cu
ss

ed
 in

 C
ha

pt
er

 5
.  

 

Pa
rt

ia
lly

 a
gr

ee
 –

 a
bo

lit
io

n 
of

 t
he

 C
A

PI
 A

ct
 s

ho
ul

d 
be

 p
la

ce
d 

on
 h

ol
d 

pe
nd

in
g 

ha
rm

on
is

at
io

n 
ag

re
em

en
t 

ac
ro

ss
 ju

ris
di

ct
io

ns
. 

 W
e 

st
ro

ng
ly

 re
co

m
m

en
d 

th
e 

C
A

PI
 A

ct
 b

e 
am

en
de

d 
to

 
re

pe
al

 o
r a

m
en

d 
a 

ra
ng

e 
of

 c
ur

re
nt

 a
nt

i-c
om

pe
tit

iv
e 

or
 

on
er

ou
s 

pr
ov

is
io

ns
 w

hi
le

 h
ar

m
on

is
at

io
n 

pr
oc

es
se

s 
ar

e 
en

 tr
ai

n.
 

 
3 

Th
at

 th
e 

tra
ns

fe
r o

f c
om

m
er

ci
al

 a
ge

nt
 re

gu
la

tio
n 

fr
om

 th
e 

N
SW

PF
 t

o 
th

e 
O

FT
 b

e 
co

m
pl

et
ed

 b
y 

th
e 

en
d 

of
 2

01
0.

 
Pe

nd
in

g 
G

ov
er

nm
en

t a
pp

ro
va

l. 
 

 

St
ro

ng
ly

 a
gr

ee
 –

 b
ut

 r
ec

om
m

en
d 

an
 a

m
en

de
d 

C
A

PI
 

A
ct

 
be

 
tra

ns
fe

rr
ed

 
to

 
O

FT
 

pe
nd

in
g 

st
ak

eh
ol

de
r 

ag
re

em
en

t 
on

 a
 h

ar
m

on
is

ed
, 

or
 n

at
io

na
l, 

re
gu

la
to

ry
 

re
gi

m
e.

 
 

4 
Th

at
 

pr
iv

at
e 

in
qu

iry
 

ag
en

ts
 

be
 

re
na

m
ed

 
pr

iv
at

e 
in

ve
st

ig
at

or
s. 

 
 

A
gr

ee
, p

ro
vi

de
d 

te
rm

in
ol

og
y 

is
 n

at
io

na
lly

 c
on

si
st

en
t 
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– 

R
es
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ns

es
 to

 th
e 

C
A

PI
 A

ct
 R

ev
ie

w
 R

ec
om

m
en

da
tio

ns
 

  5 
Th

at
 a

 n
ew

 s
ub

cl
as

s 
be

 c
re

at
ed

 u
nd

er
 t

he
 S

ec
ur

ity
 

In
du

st
ry

 A
ct

 to
 re

gu
la

te
 p

riv
at

e 
in

ve
st

ig
at

or
s, 

an
d 

th
at

: 
-  

Th
e 

ex
em

pt
io

ns
 

un
de

r 
th

e 
C

A
PI

 
A

ct
, 

in
co

rp
or

at
in

g 
th

e 
pr

op
os

ed
 

am
en

dm
en

ts
 

di
sc

us
se

d 
in

 C
ha

pt
er

 4
, 

be
 c

ar
rie

d 
ac

ro
ss

 t
o 

th
e 

Se
cu

ri
ty

 
In

du
st

ry
 

Ac
t 

fo
r 

th
at

 
su

bc
la

ss
. 

A
pp

ro
pr

ia
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